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Delegation Doctrine on Prison Privatization [152]; Joseph E. Field,
Making Prisons Private: An Improper Delegation of a Governmental
Ahmed A. White, Rule of Law and the Limits ;Field :7%1% ,Power [153]
of Sovereignty: The Private Prison in Jurisprudential Perspective [154]
aPIea Sw TR a7ppn 911 jRom L(White :72n% ,at. pp. 134-145
0D .MNRA TRV 0°N% 70 A YW 0PIn°131 *»HDR pINn NDYOXR2
:John J. Dilulio, Jr. »3p>mx:71 719107 YW 17127 77 17192

“At a minimum, it can be said that, both in theory and in
practice, the formulation and administration of criminal laws
by recognized public authorities is one of the liberal state’s
most central and historic functions; indeed, in some
formulations it is the liberal state’s reason for being [...] It is
not unreasonable to suggest that ‘employing the force of the
Community’ via private penal management undermines the
moral writ of the community itself” (John J. Dilulio, Jr., The
Duty to Govern: A critical Perspective on the Private
Management of Prisons and Jails [155], at pp. 175-176,
Dilulio :727%).
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“In my judgment, to continue to be legitimate and morally
significant, the authority to govern those behind bars, to
deprive citizens of their liberty, to coerce (and even Kill) them,
must remain in the hands of government authorities.
Regardless of which penological theory is in vogue, the
message ‘Those who abuse liberty shall live without it’ is the
philosophical brick and mortar of every correctional facility.
That message ought to be conveyed by the offended
community of law-abiding citizens, through its public agents,
to the incarcerated individual. The administration of prisons
and jails involves the legally sanctioned coercion of some
citizens by others. This coercion is exercised in the name of
the offended public. The badge of the arresting police officer,
the robes of the judge, and the state patch of the corrections
officer are symbols of the inherently public nature of crime
and punishment” (Dilulio [155], at p. 173).

TIPINA 2IDINNA 1272 WWNA 1P Py YL NINvw InRb .27
QW 02015 YW NPWwORA an1Pn NPYw H1,5%51 mDa wnwn Yy n1In®
97077 1°2% 77 °993 139V 1°2 DR DX ANY 1021,0792 °2°957 177 NDIOX
7PNAT IPINI TIMYNW L28 3PN NMPUYA ARIAT .28 IpPha yapw
,PID7 2Y NIMIY INTRPINW [IRPNA NIRIIT N7 DITA TIRNWI NPRpIng
MIAN DX 777730 T ARNA ITI0T N2 NTIPDY 2’128 YD NRN RO
191 ,°vID 9373712 IO N2 DX D°pAY MNRW ,°VIDT 13T YW NIRRT
INIWNA NRDM DPIR L,9°¥Y 11 7pODR ¥DIN 27128 YD NI .12°YDA
:7PY07 7o 2y 193% 1IN 1Ivh

605 2009 Y7WNI-07OWNR W P10 T19,]77p0D



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7722

01" T NxRT0IN 545 (2)20 77D

aoyeavY MY Anpa® CRINR U0 (R) L0128 mITINR”
595231 >0 D 9112 9MON N°2 Yw 02PN 1731
17

nynwnn 200 1700 9y 31nwd (1)
9377712 907 122 XA NN
RICRT:)

0’19037 ©°1°0R YW onnoia nyhanh (2)
;707D 9117°32 971077 122 NIPWHA

,ONIR™M2DY 2ORA DAY 7IRTY (3)
JoXRNT IPAma IR NI
MINWa WXL MYy Wwrow
77ayh  mwsn naav ,JoRpn
hilvh B

0O077 NI T 23 MIRIA DY Hom
.D2POR NIDT HY AR TIm

DWIITA DVIART 93 DR LIPY T ()

(R) TOP 7°¥02 7IMRD ININXR D1P QWD

,050712 AP INRD DOYIAR NI

72191 DI 90 owh 7Y IWRwa P
/711 27D NIRTIA DY 1007

19Y5YY 21012 NIART NYLAY YA 28 1PN 1YW NPINT CWIpT

nNPINRT NYLAY? — AN CLIPNP IDIRII LLID PUOT T MDA N2 YW
$10 9730 (2)(RX)2°12871 (1)(X)2°128 D°D°YD2 D°LOMT  DRWNY
NYINRT 7TIXT NV NYAYAT 207 1707 Y aPRwL” DPINKRD
OnRY ,A9R NPINR MHIND .7NAWH2 221017 0YPOR YW onnPIa nyany”
2707 02 SmIn% DN DPIYAIDR NIMIDNDT N0 93 ,awynb ,n1Ta
0K ,0°INIY NIYL? ,IWR DMIANT DR L]POT7 TAIWYY 1UOTR OvLn
2IWN ,TIVI DRT ODID 0AY 0% DIIART DR 2AVAY IR DRRAY 7170
5w 75wn Y Nnon 37712 ¥Dwa? AR MY 28 13PN NIRIIN 0D (X

2009 ¥”WNR-0”0WNT W P21 ,30 713,177 P0D 606



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7”22

01" T NxRT0IN 545 (2)20 77D

%y n%vIam *n%a AYDW W2 X233 IPORT PW INIATINAY [OW ,10KMI NBIPN
,2J0RMM PRIN-YY IINW PINY DRNA ,IORNT M DIPINT 1INWY NITWDRT
PIN2 (7)9 7PYOY ORNAA 2D PU¥Y INIT (M AT WP .2001-R70WNT
,AWNNAY? PR °D% NYYIDA 22NV NIYI NWITI,I0RHN *RIN-DY MINW
937712 97107 N°2 PRIn T DY 7INPIWw ORA YY DTN NN IR A
03 om NN 9717 (7)9 FPYD 0D PIXY) PUOTR T DY I ANmna ,’vID
INR 70 %Y 200 $I7732 970 0722 ORI DY DY NNN WA YW N1wDRY

.(7M077 °N2 NIPW OYVM 177107 N33 0°YYIDI DONPDNT

1IN0 YY1 nYHWnI Y ,2107 17077 YY 771w 1131157 NIONDT .28
DPOR W ONMPI2 DYIN2 DIOMION DNIIDN0M IMI0N D22 A0XR
NN AP W NIPRAING 7°2N1I1ON0N L NM0N 1DIRA LIT NNNWHAN
P2 1072 *7°Y 0K ANIINY 0211017 D3 AW 7757 MDY AInn Y
%Y npHY ,77I0 N2 VOHWNI WWIIAW IR 212 XI?57 7% N°IpINT NIONDI
7Y’AD) MIWR YMDW DIRA PITAY JWANA ,°1IDR MIPPD OYPOXR ONIR
,ONPVIDII DAY DIRT TIAD2 ,NWORT DNIPAA (NPIRIN NPAY WYY
NI3T7 DR [20AW 1DIRA *190P MI52 WINW N121Y — DONW DOYINR LIPIN
.30 N°An 02°0KR7 YW anmIa DR YIRY NN DY — 5137 ninbw ovon’
,(79 Y¥ID XI7 IWRD 03) NIWAINM 1AW T0INT RIDR XIT 07 D02
7T DPRWI JNIRW DIR NIPIOTA N2 NIWPT NIYUIDR ,whianat mivivm
.NTINY 2°1INI7 PV nPwab n219T7In nPuIpIng

,2RIW°2 WnT 77207 2w 71007 *37¥% OXNA L% 0 YV 11TnY 925

312 AWwp 7Y’Aba NIDMST LN1IdDND NYYDR YW n1moweabi nyan
APINN OvLA MYYDI™ NYIdDND INIRY IR WK MR nnpIng
noIv» 07T HY YW vdWI MYYDIM 17 1PEYIW DIXAW KD ,APwN
2R 1M DR NRVAN B2IIORT N2 OTR YW INXRODD A1IN0 W vDWHT
D3 15,7257 NI2MD 1915 18T QWA 7PN T 7Y 173 vpRw v
7°N1IOND OV L19 OR NP1 L7IAN DIAN NPIVAIDT NP0 AN
T1P°YR DR NIRLIANT NPNVYWR ANITARDT MNP APINT YW NIpnamnd
DITP owY 137IRM M5 NYYBA HY A1INY MIpINT YIDIMNNG 1273 Mownn
192y YW aweIva 25w 05 12 w0 AT Wwpaa 29907 IR T DI0IKRT

607 2009 Y7WNI-07OWNR W P10 T19,]77p0D



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7722

01" T NxRT0IN 545 (2)20 77D

25V IR L,I0RMY T MIN JHA0IN LOYWN DA T LY YW 19D
T9D1 °n%21 nIAn Poha a1 OPYER IR YW 73%a v
D°poNa ©¥7aRM 1PIVLAW L,vIDI DY APINA NLPNW YRR YA
WA NMYYNRA ,APIAIW QW ,1IR .0NIVAWNAN 95°1 pon Yna oonTIph
NPINRI NRWI 03 X7 I3 ,0°9°9DR AR RN NIT0AY NRINR LNpRINnT
NI NIYIARA L,PINY OXNAA 0°°772YR NwRvYY 0995 pInT NDYORY
N2 9301 YW pdnn nYua 0T YY ,IN%T 172 ,DNWAINY NIINR ,NYRIANT

.(669 'nua ,Field [153] 1x7) 13717 Yy onbyon YWy 1m0

37 D152 P75 Y°aDY NI3103 YWY MWK NI1PRY NI YW 1Dpn .29
9272 1INY LYYW YRIW A T0WHT DLW YW 0°°0°037 NNIPYIN I
PINT NDYIRYY PR 7 7707 DY 71NWwY Anywun 02910 3TN0 DPINR
P2 QIR NIIDTA AY°ADY NIAMTI NPIDND NN ARYIXAT NIINR L2007
,0°3101M1 D13 NIYINRI ,A1INT TWROW MY 10°31,75°02 07713 ONIR
X>T POR YW anI1n n?Ywa 1957 DI D7 DR APVDRW X7
7Y230% 9N 727 NPH YL 752 NP N1 AR NPYWY YYD nPRINRY
NIYXNRA ,APIAT AWK LIOR .0°POXR DNIR Pw MIPRY nnpIna nion
WYL OXNI2 — VYD YW NPWORT INIA DR NP9 X ,97107 *Na MY
ANYINR DR 02 AMOWAN X — TR0 LOWA N°3 T Y PHY MW
MIXT DIVPRA DITPD DA PINT NDIRY PRINKW 112710 N°0°01a7
72 DI ©I97T HW IR APHWYH N1omon IWRD LDRT DR 05hon
*P Yy AOXR1 WV 1OW ,I0KRNT WNY YW NIPHO0AYR NYAB1 L °VID TARD
07 D°9IP°W AWYNY 0aw 009390 2R wn ,ANWKRI WRIA,YIINT 01
NIR NI0P (AW, AWV NN W Wity vanm o2

1" DPNPIN MI2°wn nYya APRW IMYR 28 PPN °D KIDR ARII .30

YW Awpn YA ,%vY 22 7poba 1INAAW 2D ,AN¥NT ,ANVWKRIT AYYN7

*1°2 N1PAR NYHWY MI57 DR TPHAY (N1 OR — RO ,NPWOR N1PRY NIOTH
.1IPY2 °VID RIAW DIVIR DTP? 7ILNI YYD 0N

Y130Y AN NMwnY HYIdI C0ID TARND T°RONW 707 ¥AIPp 28 11PN
o) "]1377 0°73°0KRi7 DX DI RIAW 722 .D°W K n1nb D NpPInT DId12

2009 ¥”WNR-0”0WNT W P21 ,30 713,177 P0D 608



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7”22

01" T NxRT0IN 545 (2)20 77D

,MWIR NIIPMY NPNPINT NIDT2 AY°3D 28 37N 7X17,07°2395 22 1nn Y157
MORMT DYYM TIRIIND DAY AYOADY NDOTINMT ANXYY AYD XMW
DIW» ,NWIR NIPAY 11917 292 DY 7IAKRT VA0 .12 3710 INRD
n1371%) INR°YD °RINAT XY DIR PUIAAY NIDPOT DXYA A5 XOTW
N°NPINT NI3T2 AY*IDR PN L(XRDI7 TN NINW N1ava NP Ywh nwoRa
L2137 NIANII NIAPH KIDR [INV ,28 7PN T 9V NN, nwR nn’
M0 N2 YW 191 MIDMdDR NIIPRA YIDL NIdNoT NP YW
NI NIWENRA AYAPW INRY LAPING NTORT .0°02R 1WA ,INYYEadM
X192 NXWII 71X ,I0KHD WY 0701 DIR Py Dunh we 0o 75w vownn
Ny QIRT NIIDT2 AYOADT DY LI 3uhAn Yw SyIph anx¥In® nranxn
YWY VXY ORAT WNY YW N1nwava aveabh xoan AT 02137 2¥n Lo
NIoT2 ,ANWKRIAT WRIAY) RN NI2OANAT NINY DIR NIMI50T2 NIWAbn
9790 1732 R1937 ORI AW, o7 $22pH21, N0 (PWIR NP NONRINT
OPIP°W N3IYAN YNNI 0N T LYY PnIIoTa ayoanh cvIp Ml
NIYEHRA — 72°Y01I NN 3T IWRD 71°TR7 DR AYOINT 1N 71IW 2°0I0IK)
NIDT2 DPRMEYI AY°ADT .0°°712°%7 307 °Na DX — 707 N2 DIW
D3 NP3 LI YITPIA IO N33 DPPOXRA PW NOWIR MIPAY DnpInn
20 2 INIR2 WAIND 0D 1937 XY NPPHAXR-NNTAW APRaAnw nnina
01V3ID7 DPYXNRT 2PYI 0°0°DI QKINT APV DPOXRI NV AWR IYAD

.0”712°%77 31077 *N2% ARMIWA DY WPIW

791157 NPWUR NIPAY NIDT2 AYCADT NPXIY DR INAY X122 LIOR
n%%w 0¥ya P XY 2wnna® by ,n°731 3710 INRN DIR YW 1I0XMI
nY5w1 12w 7DIR2 D3 KPX ,NNI01 ADIPNY QIR INIX PW NWURA NN
X177 ,0°1W D°1DIX2 M2 PTY K2 NINNT NI YW AN AR A .N1°NA
P71 NYAD1 NIKR NIPAY NIDTA .0°YY 1A DTN YW INanIa DR 03 prIRnn
J2W 7DIRI L2377 M7 KIT NIDTI AYIIDT 3TN .NYLILA ANYPW DXy
,071277 YL W ANN¥IVI AV A5 2°V2 ,NPNPINT NIOTA AYAADT W)
192377 DPOD YW MUDpwM YDA YW ANPNRIN N1na Yy yowab 13
,[14] B1IUNT MAINA 7NN TION 2720 ‘1 D7 5936/97 P A1 : W IXT)
.(261—260 NV ,[4] DMIN NWID ;694693 ,693—692 ,683—681 NV

609 2009 Y7WNI-07OWNR W P10 T19,]77p0D



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7722

01" T NxRT0IN 545 (2)20 77D

95 DLW N21°°517 NIYY DX 23pY ORI R PR 2D IV A7 Wpa .31
IR NI9MD Pw APERA 7732 KDY MR MIYIUNDT 1733 RIT YR 28 1IN
¥I¥°3 WY °vID DRI MW PW NIYTNoR P32 MINAAN YIS LNIavi
,"271 17 NVBWNA ANNDNT PVID 0P NIIOND YW APER 1°2% 77PN
YT HIPPWI NPIdDNOT AR AR VAN 0°ARHT W 1A NPy mananm
P2197279 2303/90 P32 :IRT) NINOINT MW T HY HEXXRIT DY pIvIng
‘1 "TI"M2 N1"N? 110”7 NNINU 4884/00 P71 ;424—422 ‘MU ,[15] TNI1ANN TW1 1)
manon N7 pnx ;[16] TIXR?PNN TIWNA 7702 T 1I79110 T M1 00 20N
AR — 117105 1°°1¥71 N12°012 .(562—-561 ,550—541 'V ,[95] 2 77D n+2nimn
VI 377 PTAIWY NINNIT NIIDNOT AP T 1°2 D°1P2I0M 029737 0P O
N2 NIPW YW 227710 NINNIT NIPIOP0T AR 2% 7107 N2 IR 2yoni
9P°7 NN NI9ND *D APYR 28 1PN NIRTIT YW 71naAw 7 — 00
,72 NYRWNM 1707 NDOXR NIV ,A7I07 1A YW AuIwn 193012 NI9ION
201D 17319 PN

92171 .73%2 NIPIDL NIIOND (PR OLIDT POT? NINNIT NPT
HIm 7% NYT 2w Pw YD *NIAW 7DIXA NI3IIOT NIPIVAID NIIOND
Yy AvHW 07TAW 1% 0¥DIDOT QTN TN POT VLM 0T N3
,2TIVI NRT 79077 N°22 DPORT PW NOHTHIR 0700 DWW W amving
N12°01 OV NITTINNT 0270 YYD M0 N°2 YW 19171 ,071377 vavn
N1 MLYAT N2aRY 0PORT OY PYENR PNY2 VAN 75 N NIMIDY °nYa
%W 1YY IDIX YY1 MvYNNT nYap PY 7P MIPPEI IWRD TN 1DIR
onIvINaY ¥y 933 ,°3 amIT 10K L7392 72Y°72 0MIWDR NYIn pw
ny>3p 1°2 77192 71027 NP8 N2 WHn CWIP 0 ,07°VID 10 *N2 Yw
$IX7) PVIDT PO YT PV HYIDA AMIW [DIR 1AV 1IN PP DY N1INa
Jody Freeman, The Private Role in Public Governance [157], at pp. 632-
WaPIW 0317077 °3 M3 ,A%% mM2°013 (176 ‘nua ,Dilulio [155] ;633
N2 NN NP0 YW (APERA LIVINY IR) 772V 9732 0R 28 1IpUna
IX D7 °R1,I1N%¥DA%Y 7107 122 YW 1937017 PRINRW ,°0IDT 1°2317 1107
NI 5> ,°LID 02 NNLLWR MdPoa Yva Yw nvnon 1T
Balbtelty

2009 ¥”WNR-0”0WNT W P21 ,30 713,177 P0D 610



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7”22

01" T NxRT0IN 545 (2)20 77D

TN NIWNT UYL 77°NYY A2IWN2 1N 0) T 9UOm 32
N11510 2°YyDA? DIWDBRMI PIN2 D21IW QDD 01707 DPP1P 3 (NPT
1°Yn 0*1707% NMIRHIT .070ID DM T PV NuLY DI NIYYa NIMw
79moR% OXNA2 °2°9D P9I ¥IND 0ID 1°T T MINY NIWDKRT 17 9K
9907 177 970 PIND (2)(1)(X)12 YD 0, AYwnnY *udwN YYI’I avYn
TILN — ‘MW M3 2713 8340/99 P~I1 :IXT) 1982-27nWwni ,[27IWn 10N
n”D1 0"7p ™0™ N9 1783/00 P31 ;[17] N2WNN? "0IWNA PUI'7 ‘1 17T "3710
TRXITT PIND 5 7PY02 AVIAPR MWDK ;([18] N2WNNY "WIWNN PUIA 1]
71982 77°pBNn H¥37% 79% P0INW *vID OIR NIND ,1967-17WN7T ,PVIDY
D70 NITOIN YW ONYP ;0PATIR T poD YW YYIDY  onxxIn
TRDM W w2 02 2307 CWIRY WK 1117 NIUAY 0°9YIDI 0PIV RI70D)
YW aneRIN oNPNPIN NYRW .03 QIR U0 YW Nwn 0'vaan by
VIPI? DOWITI WX PR TI°DYI IPIDOW NINYI NIIVAN AR 79K 021707
WP NNXIYY ,NPXPIIDA 21T T Y PIPA? Awp ,07IR L7730 7InY
N1 AY°ADT NPXIVY LAING YW NIRRT DIN0RWa N1M1ond? 1w
NI2157 NIMIOND? NWANW AYR® NININD 17 ,INPYDR 751107 DIXRT
IPIDYW 7PNV PIDR PV NIIMIYA AW ,INYYDaa1 I N2 hw 19l
,AVIDAR TYAN Py MYLINA DIPPINM NPNPINT MPAIRT NYRWA 11779)
TIR-PI3 7IDT 5[111] 7AVIBA YW [TV QIR NPT TIR-PIA 7IDT IXD
,IDIT AR 5[112] 70°I30NKI NIV L,D°9TIN :7VIDAN YW 212787 VOWNHN”
MW 15 .[113] 70771°% DXNIPW NPDOR YW ALIDAT NIRINY 71N A2
Clayton P. Gillette & Paul B. Stephan 111, Constitutional Limitations on
.(Privatization [158]

X727 28 7IP°N 7D X7 NYAT PYRW 7IpOnT 107727 YW OmIdvo .33

nyI7 7Y°35Y 93yn ,NWOR N1PNY NPNPINT NI5TI NDDII NPRPYY Y207
NI5T2 AYOIDT NPYIVW RO 1NTAY 0D NP XIDX N LINIY DXRNAND
*1ID TIRN XI7 INRVPD? PRINRA AW ,I°0R YW NPWOR NIPAY DONpINT
720 O¥YM NP 727 X7 L,T0DM M Yw 0»90%3 oopwn yinn
X377 X293 ORINRT PIAAW POR YW NIST ANIRI VA0 NHXIVY ARNWIA
INIRW ORNT WA OX D3 ,NRT .Q°MIT 22PPWn 231D IPRW CNYWNRN 113
NWAINMAT IR NI AYUADS OR D3 AT XI7 1990 070K 21w 0%

611 2009 ¥”WNI-0”OWNT W P21 ,30 713,1°777p0D



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7722

01" T NxRT0IN 545 (2)20 77D

DPWIIY DR 0°%I1 07 073w 07 N2 Iwn AR 95 Hw 1Ynd 172 YyIna
1001 X ,JWnRA WA PYRY LAPRWE NPRWI 3T 7I1pon MIRD LAAT X7
.122377 NPODY ORNMA 1T NPWYI T NPRAXY V23D °3 ¥1apY

O0TRiI1 71227 NN 11372 28 119N 20 U290

N°NpIn NI9T2 03 28 JIP°N YD ,NPWOR NIAY NIOTA 7Y°a? (o1 .34
QIR 712D :TIO-PIAY 2 PYOA ¥IAP 73 YIADY MORAW L,DIRA T123Y
WY T2 I

0IR SW 171203 IR L1932 102 DOVAID I 2 nimo”
J/0TR RI7 WK ;07NN 2D

01an

T1a3m

NP3 ,0TRT 71232 YOI 9272 ML DR INAY YOuw N By
nIdTR 1IN Yy AN TYL by amw ,28 11PN NIRNIAN ARXIND
177 pODA IPIDYW 1°IVR NI12°01A ANWID R YY1 0IRA T123Y NNpIna
:7279) [19]1 2R1W NDID 1 2R1W2 1TV2WN MI'R 1UN? NUINN 6427/02 P11
VOWNAN N2 YMIRY PTINA °3 ¥apl (110700 MR 1UN? AUINN NWID
RIT DIRA TP PPN NI YW AnweID Apcav vanum Y53 1rbvn
NIy aD IR IR NYYID APXR DIRA 71257 NI — WaT ,700ran YT
,APWDN NI MIYID 13 ,0IRT YW INPWIARY MINWRA NIpRAmn
7NIRA L1910 DIRT NIIDT DY NYINWN PR RO TN QIR ,AXPWT 72DV
170D 12 OIRT 71252 NPNPINT NISTA 1IN P12 R1WIN OAYNT AWID

nX 271%yn vbwHI N3 Sw Nwea b PV DIRA T AN
1W5% nPnpIn NIwAaD nn T YY NN we 11 AvRwY 72wnn
HW 77710077 YY NDDANM T NYIWID AW .N°Pon Y1 By pInn
%y ,710°7 *PIN2 NIINR NIRIAL oM YV ,TI0°7 PIN2 ARMAN
HPWn NINN RO LANWNAT vDBWAR YY1 Avwn Yw TR 37y
.OIXR7 7123 2w I19p A% IWRA 77 VBWN N2 YW NP OBY 15N
TR 7M™ QIR 123V NIOTA 0D K7 NNPON AR YO 700 Y

2009 ¥”WNI-07OWNI 7AW P2 ,30 713,177 7°p0D 612



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7”22

01" T NxRT0IN 545 (2)20 77D

N3 71072 .71257 DR 07PY Y73 NWITI INHYY NPT YW
NX ANDMT , WDIN IX° RIT DIRT D 77977 NINIWY 0IRT 71220
7125 YW 3119713 ;00 XIT 7AW 737202 %7 0D DY IR 101
0¥IMY OIRT 12D TI0°2 I U0 NWITR DRNR 0IRA
YW 79D WHIM 7I°NANT WHIN ,0IDA PIXIT YW PPII0IRG
n°0°D71 MNINDWA 79577 HY (YW DIRT 7125 SWDHINT NIV IR
IWwp X932 NRT 931 ,07RD 15792 ,INPWNR LDIXT YW DIMM
M2I™R 1UN? NUUNN DWID) 70°INRY 13mn INNIZT NYyIna nnY

.(P12 ®'WwIN YW 11°7 pODY 35 NPUIL ,[19] 1102 WN

> PYIN PR LRI WK DIRT TN23Y NONRINT NI YW 710N R .35
WIIRT 09X AY°AD NYCIm YY1 IR YW INYown nyhan Yy adn 720% nom
DX 95 NI OXDT TIRAY NIT R 0IXRT 71209 NI .0TIXRD 197v2A) VW
N17°0 19 0295w 971077 N°2% 0K YW IN0°10 NYA ,DINK .OTXR RIT IWX2
,02IR JORMT ™ NITA ]2 AYADAW NIDOI NIIDT 131 AVIING wDIM
29 17 .0TRT T123Y NPNPINT INIST DX TARD PR IO 122 RIPDT ORI
P71 °® (TR JIXIND) WIIWN TAY NI QIXT 7123 : O PIN NRopn 1Y
P11 V910N Yap 3 .0°1XYPI 0°POKRY 03 71N DIXRT T123% NIDTAW 5 7Y
$298 ‘MY ,[20] 1711011 N2 N171°W ‘1 1709 355/79 P~112 117 WWPTD

17125 NPAWYI D7D NINDWYD 7100 NI 7T PRIWa DIR 907
WK [...] /DVIDWR NIMDTT NN 119D YR NII5T .0TIXD
DIRT 71207 11913 NINDWY NIOTR AT LBWH-N2 YTy 1197
12 NI7°9D7 PR RYIT NININ ORI MRV YW INIDT R X7
QXYM ,27°0» ITI0T N33 0N WA J0IXRT 72D 2P NN
PR X [...] *WDINA QIR 7371 172 D127 DIIPAA 7Y°ID LA
NINSWY 9°xvn Sw 10107 nYOOW 2nm 97107 122 0NN TLwn
aby ;YN YHW1 woInm .0TIRD 171202 7Y A 153 71A797 1913

3391 NP2 XY DIRA

,J2915 ,7%2°p ,0IRA T125% 0*°¥YI 220X YW omoT 9372 31 Avap
n1517 YW AN3°57 O¥1 NI 0IRT T2 : TI02PIN NPPPR OV ApIn Mwn
27235 PPNLYW MW 95 1220 ANIRW ,NPRIN-2Y NPNRIN NISTY DIRA 71357

613 2009 Y7WNI-07OWNR W P10 T19,]77p0D



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7722

01" T NxRT0IN 545 (2)20 77D

TnY 00K SW DIRA 720 Yy 71anY onvh wow nontans pavwnn by
WY 112 RN 'R (TR 1IRIND) VWi

55 5w 171295 XI7 POXRT YW DIRT 7120V ,17971797 19710 1100y
79252 Y3DW MOR IR ,TORA 2W I YIID IORNT .DIR
NI 95 31, vapr XD 371250 P0XD RO 7107 NIOT .I5W DIRA
[...] 7¥73D 2101 72 71372 157137 NIOT 723% 71210 nYLID PWLWR
,10X3 P71 XD NYAID POX YW DIRA 1D AYUAD :137Hy-Ine
PPN ANAn 0PPOXRY CWNR O .A9ana PW AnInTa o3 ’RYR
APIMY ARPY ANRN NPVIPINT APIAY NPWIIR-NI0IN 7197
555 0% 799y nHVINT ,INAIN DR 7991 ,777IPOR 71202 NYAIDA
1212 DWID) 7DIRT DW TI0°7 NIIDT DX 7259 ,72WINT 7ORIR

(156 ‘N1 ,[11]

17727 3790 AR DIX YW XD Q¥YW 5 YY pavnh awp ,1OR .36
%W DIRT 71232 NYIID ITION D22 DOINT NIATINAT 0995 nppom
X7 INRPOW 1737 ,°712°% 7730 N33 XD OTR INIRW P2 NN T YOI
X7 737 7Ipn2 ¥*137% 110y 73w AvRwa 79007 vId $I7°12 170 n°aa
— ¥712°% 7770 N°22 XYY — LI I3 ITI0 N2 DIX YW INR*YD2 W DX
%W QIRT 71252 7Y NNXIY DR A2 27D

n1P9onR 12w 28n% Axan *vId HINI2 M0 122 02POR YW anreb>
AR DPRW 0°9IP°W3A NIPANIT NI22IVNN TORNT YW NPT NIRRT
0I5 TARDA YW MR P — D05 N°YODD Avnn 0Yanm havi
WWn 0°p ,79M AREIND .0DOIT PAMI DR XRXWA? 70N N1°3 DX PYDnw
7937 ,0°1I577 N°95%57 N°25N7 YV DDIANT ,IORNT YIR©A 0D 7123 V1AV
nponY *yx¥nx? >0 917712 970 N2 ONR°YD O¥YA ,AWYN? 0 PORT DX
2IPIT INIR D2YOAWI I N2 IR YRIAY TARNT 77 Y 0703 MM
DIMYNY 125 0N RLAN M NILAY YYD RYD YW T0INT YW M DYY
7150 AP DMPORA YW DINA 71252 37 AYUADI DI *12D DUOXR7 YW
1°21¥% 1MW) ®YO1 29015 172 Y¥IDI NWRINMT 0IR NI15TA AYIDR NTN3
1 MW 1 MTO 1163/98 P”31 ,77I07 N33 072 NpOYA YW 773107
([21171Mon

2009 ¥”WNI-07OWNI 7AW P2 ,30 713,177 7°p0D 614



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7”22

01" T NxRT0IN 545 (2)20 77D

QXYM NYAIT L0PORT YW DIRT 71232 VY NIRINMI AYanT .37
*1V31577 7°DIR PW3a 01377 Yaun Np¥yIn 0I5 1713 30 N2 Yw mvp
095 P ydab 1IIWYY CvIdA (1Y WDHRH 28 NPUNW ,NIMIONdR YW
IPOR DAY IR LTI LARRYIWD AXYYO2 ANNLI Y°ADY 13Yn ,071°0KR]
YR MIn DY pwIa W MW 48 1Y YW 1uT pIDY nvYnrn 171502
0513 Y¥Y WID'M N3 aw? 1730 MID2 WINW 1707 N°3An 00X Nna
INW NIM°37 NRRYY 00X YW 0I1YR 0533 YW NN 7°na ,0°0R7 YW
nY*3D7 YW 717N NIYD DR Y2pY ORI 1R PR 2D IR TV .0°PORN
%Y1 NPYID 7720 YW T2 27 DY 0K D3 NIINT YYD D¥YN NYINT
nPLOWM ML 1 PR OVIR LIYION PW N2°p 07 INwInna
X7 P "1ID 2I7°12 971077 1722 @R YW DIRT 71252 YA .AMANI
7Y°D RYR ,01OXR ONIR YW NIPLRAI0R DAPNIWINND IIPHY YD
.DIRT T125% N°NPINT ONISTA NPVRPIIR

*T HY N3N 0TRA 71257 NPNPINT N1 AYUAn YW Ao N .38
M0 N33 AR*Y5% NOAYHI NYPRoM NPNNANT NMYRWN1A 1INV 28 1PN
ARMWR2 ANIR IAAT L,0IRG TI29Y NI YW AT v2ah Yy v 9l
D ADPWN XYANW L]A5-]T PRM 'DIID INIYAN INY ,NIINR DIX NIIOTY
"N ,0%10m T0IMM IR AWYAN NYAIT L0IRT TI2D2 YD YW anvp
TPRAW 172 ,NRT IO IR TWYN INIRY 71202 NONAT NYPR0T NIYHAWNI
X7 77IpHY 1°21,7%W WIIDNTI M1237 1IN XIT N°9N0 NIVHWH MR YW
55 .077I0K7 T0IY IR AwYnh Y112 11IAR IR PR N1°N920 DIND0INA
707 IR AWYH NIR DITIR DY 0DHRT 221012 DURI50 N1PN XYY NRT
n°D>¥Bo77 7197 Wwp XYY ,(NPHN0R MYNWHR YW Mpnn on 3 1oN7W)
2N13 57 .NPLIPIP NIDIA QWY 2D INIX OV TINIT AWYRT y¥an Yw
: 71T WPRA 779-77 /D1

“Once an action-type has acquired a symbolic significance by
virtue of the disrespect it typically displays, its tokens will
possess that significance and communicate the same content
even if the reason does not apply to them [...] As long as
certain actions are generally considered to express disrespect,
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one cannot knowingly engage in them without offending
against the target’s dignity, no matter what one’s motivations
and intentions are” (MEIR DAN-COHEN, HARMFUL THOUGHTS:
ESSAYS ON LAw, SELF, AND MORALITY [134], at p. 162).
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“The most fundamental task of the state is the task of
governing justly. Just governance requires the state to govern
its citizens under constraints dictated by justice. Just
governance presupposes the guidance of behavior and the
issuing of prohibitions. Note that the integrationist justification
provided here is premised on the assumption that the state is
justified in issuing prohibitions and that the violations of these
prohibitions justifiably trigger the infliction of sanctions. The
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integrationist justification aims to show that when these
conditions are satisfied, the state, and the state alone, ought to
make determinations concerning the severity of these sanctions,
and then inflict them. The state cannot thus delegate these
powers to private entities”.
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“In several respects, the prison must be an exhaustive
disciplinary apparatus: it must assume responsibility for all
aspects of the individual, his physical training, his aptitude to
work, his everyday conduct, his moral attitude, his state of
mind; the prison, much more than the school, the workshop or
the army, which always involved a certain specialization, is
‘omni-disciplinary’ [...] Lastly, it gives almost total power over
the prisoners; it has its internal mechanisms of repression and
punishment: a despotic discipline. It carries to their greatest
intensity all the procedures to be found in the other
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disciplinary mechanisms. It must be the most powerful
machinery for imposing a new form on the perverted
individual; its mode of action is the constraint of a total
education: ‘In prison the government may dispose of the
liberty of the person and of the time of the prisoner; from then
on, one can imagine the power of the education which, not
only in a day, but in a succession of days and even years, may
regulate for man the time of walking and sleeping, of activity
and rest, the number and duration of meals, the quality and
ration of food, the nature and product of labour, the time of
prayer, the use of speech and even, so to speak, that of thought,
that education which, in the short, simple journeys from
refectory to workshop, from workshop to the cell, regulates the
movements of the body, and even in moments of rest,
determines the use of time, the time-table, this education,
which, in short, takes possession of man as a whole, of all the
physical and moral faculties that are in him and of the time in
which he is himself’ [Charles Lucas, De la réforme des prisons,
123-24 (1836)]” (MICHEL FOUCAULT, DISCIPLINE & PUNISH:
THE BIRTH OF THE PRISON [141], at pp. 235-36).
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Paul Moyle, Separating the Allocation of Punishment from Its 1w
Administration: Theoretical and Empirical Observations [168], at pp. 157,
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Richard Harding, Private Prisons [169], at pp. 273— 1MW I1X7) 0°7°0X
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“[P]rison privatization could be reviewed in conjunction with
criminal justice policy and not just as part of the question of
privatization more generally” (CATHERINE M. DONNELLY,
DELEGATION OF GOVERNMENTAL POWER TO PRIVATE PARTIES: A
COMPARATIVE PERSPECTIVE [135], at p. 76; DONNELLY :7271%).

2009 ¥”WNR-0”0WNT W P21 ,30 713,177 P0D 686



'IIRY IRIRT W '] 'IIRI D’PDS?'?"I vOWNY "IPRI 12907 2605/05 7”22

TIR] ‘M V91w 545 (2)20 77D

Sharon Dolovich, State Punishment and Private Prisons [161], 23 X9
.256 'nv1 ,DONNELLY [135] : 127 ,at pp. 544-545
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“Today the relation between the state and violence is an
especially intimate one. [...] [A] state is a human community
that (successfully) claims the monopoly of the legitimate use of
physical force within a given territory” (Max Weber, Politics
as a Vocation [170], at p. 78).
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“The first of these political senses of [...] liberty [...] which
[...] I shall call the ‘negative’ sense, is involved in the answer
to the question ‘What is the area within which the subject — a
person or group of persons — is or should be left to do or be
what he is able to do or be, without interference by other
persons?’ The second, which | shall call the positive sense, is
involved in the answer to the question ‘“What, or who, is the
source of control or interference that can determine someone to
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do, or be, this rather than that?’” (ISAIAH BERLIN, Two
Concepts of Liberty [171], at pp. 121-122).

5 mPvo wTID LPwnh 75 IrdDLPW Iwpna o3 w2 we T awsnb
European Convention for the Protection of Human Rights and -5
Jwx ,Right to liberty and security 13»3yw ,Fundamental Freedoms [178]
7311”7 1o H¥25 ,The Human Rights Act, 1998, c. 42-1 7°1v°722 03 yPIX
107075 0°7713 >7°2 T0XM ,NINI0M NI2°012 5w

“[T]he positive obligations recognized under Article 5 have
been relatively limited. It has been accepted that Article 5
imposes an obligation to protect vulnerable individuals from
deprivation of liberty by private actors” (BLACKSTONE’S
GUIDE TO THE HUMAN RIGHTS ACT 1998 [146], at p. 168).

Philip Pettit, Law, °9%> 19I%3 X1 ,nm17°n Sw 21w 223121 9y W
.Liberty and Reason [172]
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“The construction and operation of a prison has traditionally
been a government responsibility and an indispensable part of
the administration of the criminal law. Corrections is not
separate from the criminal law; rather, it is a component of an
integrated criminal justice system. Just as the state is
responsible for promulgating the criminal code, it also has a
responsibility to see that the laws are enforced and its
offenders are punished. Transferring the provision of
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corrections to the private sector is tantamount to transferring
an important element of government responsibility” (Joseph E.
Field, Making Prisons Private: An Improper Delegation of a
Governmental Power [153], at p. 669, Field :7277).

n1PAY NIt PINn Yap %5 I NDUOXR Pw oInna L,ar wpna
:NPWPRT NII°NT — 7%W IN1°2 "0°010 12102

“The danger of self-interested decision-making can be even
more strikingly illustrated in the involvement of private actors
in the administration of the criminal justice system, where a
very fundamental right, the right to liberty, is at stake”
(DONNELLY [135], at p. 110).
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“Not only is corrections one of the government’s most basic
responsibilities, it is probably the most sobering. The ability to
deprive citizens of their freedom, force them to live behind
bars and totally regulate their lives, is unlike any other power
the government has” (Field [153], at p. 669).
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“[T]he private interest of maximizing profit may conflict with

the public interest in sound correctional policies: private
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managers in prisons may choose to lower costs by minimizing
staff numbers, hiring under-qualified guards, or providing
minimally adequate but substandard care” (DONNELLY [135],
at pp. 91-92)
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“[E]xposes the prisoners to private or corporate purposes, and
it sets them at some distance from the protection of the law”
(Michael Walzer, Hold the Justice, [173], at p. 11).

:Donnelly »72721

“Private prisons operators make decisions affecting the liberty
interests of prisoners on a daily basis — even though they are
incapable of removing their own profit interest from these
decisions” (DONNELLY [135], at p. 110).
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